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s ‘ D\GEST:

’ 1. Where contracting officer's determination to procure
on sole source basis, 1is bascd on 10 U.S.C. 8 2304
(a)(2), ASPR 202.2(vi), a Uniform Marterial Movement
and Issue Prilority designator of 3 and a tight

delivery schedule, determination is reasonablc and

will nout be questionad by GAO.

2, Conntention that item heing procured by &agency
r'dy violate patent rights of protestcr will
not be considered because .remedy of aggrieved
party 1is action in Court of Claims against Govern-
vient for damapges nr admiosristrative settlement of
nlaim by ager ,.

c —

cffur item to agency reises questions dealing with
dispute becveen private parties and is not for GAO
coirsideration.

’ 3. ‘ﬂllegation that contracror may not have right to

Bingham Ltd. (Bingham) piotests the sole source
procurenent from,United States Armament Corporation
(USAC) of ammunition converuinn kitse for the M16Al
rifle by the U.S. Army Armament Materiel Readiness
Command (ARRCOM), .Roek Island, Illinuis. Tha con-
version kits permit the use of caliber .72 long rifle
ammunition in place of _ore expensive 5.56mm ammunition
during M16Al riflc training. The agency expects to
gave at least 5 certe per round and total estimated
ennual savings of over $6,300,000.

Bingham contends that 1ts unsolicited proposal of
December 2, 1976 offering a supericr and lcss expensive
) conversisn kit was never properly considered by ARRCOM,
' that its kit was never fairly tested, that its conver-
' rion kit is in production and available as an off the
shelf {item and that a sole source procurement from USAC

is not jJjustified.
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The Army contends that the U3AC kit is.the only one
available which has been proyerly tested and type classi-
fied under Army Regularions 70-1 and 71-6 ac standard for
Arnv ure, that the kits are urgently needed in order to
realize substantial cost savings in its trainlug programs
and that consideration of the Bingham kit would requirs
an expensivu test program exceeding 12 months which would
requite an unacceptable d:lay.

The record indicates that 1ia the early 1970's, the
Army tested various conversion kits offered by industry
and one designed by the Army. After extensive tasts, the
kits offered by USAC and the Military Armaments Corporation
(MAC) were found to be accz2ptable and both compenies were
solic ted in January 1976 for offers for 10,457 kits and
sparc parts. MAC did not respond because of bankruptcy
and a letter contract was awavrded to USAC con Apreil 16,
1976 prisr to type classification (standardization) pur-
suant to the above-cired regulations. This letter contract
has since been replaced by a formal contract and the USAC
conversion kit was type classified on April 29, 1977 puar-
suant to AR 71-6. A uew requirement for 55,000 kite has
developed.

The Determination and Findingsissued by the con-
tracting officer on May 14, 1977 states an intention to
procure by negotiation rather than by formwsl advertising
under the "public exigency" exception of 10 U.S.C. 2204
(a)(2), as implemented by Armed Services Procurement
Regulution (ASPR) # 3-202.2(vi}). This ASPR provision
authorizes procurement by negotiation when the purchase
requast cites a Uniform Material Movement and Issue
Priority System {(UMMIPS) designator 1 through 6, inclu-
sive. In this case, the procurement was assigiued a
UMMIPS designator of 3. Although use of the public
exigency exception does not alone provide the procuring
agency with authority to procure on a noncompetitive basis,
the agency 1s vested with considerable discretion in deter-
mining what amount of competition is consiftent with the
exigency situation. IN-TROL, a Division of Aserco Corp.,
B~181073, Cetobex 15, 1974, 74-2 CPD 204, 1In determining
the propriety of an award under a cole source solicitation,
the standard to be applied is one of reasonableness and
unnless it is shown that the agency acted without a reason-
able basis this Office will not question the asaward. North
Electric Company, B-182248, March 12, 1975, 75-1 CPD 150.
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The re.ord indicates that the conversion kit offured
by Bingham's unsolicited proposal of Dcxenber 2, 1976
was an "At:hisson Mark 1" whereas the kir previously
offered by KAC was an "Atchisaon M. [ (" model, Neither
mrwel has bnen type classified although tha "Atrchisson
Yark I" had undergore extcnsive testing by the Army

“teveral years ugo. The uew "Atchisson Marlk II" was

conusidered by the Armny to be sufficiently differenc from
the Mark I that a complete: pew testing program of the
Mark I1 woul? be necesescy. HBiigham contends that the
Army type classified USAC'#s convevsion kit within aix
weeks z2nd challenges tnc Army's stétement that racsting

of {ts kit would take at least & year. 7T e vecord, how-
ever, indicates that the final testing for type classifi-
ration of the USAC kit foliowed several years of testing
and an initfal production run. It provides no basie for
the protester's belief that the "Atchisenrn dark II" model
eould be adequately tested within six weeks.

An agencv 8 decision to procure on a géole-source
basia tan be justified where procurement from other

xsources would prevent fulfilliug the objectives of the
procurement within tbhe time vermitted, Janke and Company,
‘Incorporated, B-181064, A:gust 29, 1974, 74-2 CPD 126,

The procuring agency made a deterninaiiin- ~. - 2 com-

peritive procurement was not feasible .- 2+vs only USAC
could meat the required delivery schedu.: ‘“an the basis
of the record before us, we are unsble .- ,'1c14da that

this dieterminat ion ﬁas unreacgonable, It .- uored, how-
éver, ‘that the agency's determination that competitive
procurement 1s not feasible in this Instance also states
that future procuraments will ba on a competitive basis.

Binghau's allegations challanging the projected cos?
aavings te be realized from use of the USAC conversion
kit and puxporting to show the superiority of its kit
over tnat of USAC have not been proven to the satisfac-
tion of the agency. We ¥now of no basis in law or logic
requiring the agercy to suspend procurement of urgently
neaded items while it performs tests required to sub-
stantlate such allegations.
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Bingham also staces that it currently has lawsuits
against USIC for patent infringemant and contesting the
ownership of the conversion kit offered by USAC. These
matters are not for vesolution by this Office. As
regarde patent infringement, 28 U.S.C. 8 1498 .1970)
prervents Government contractors or sabcontractors from
being subjected to suitu for alleged infringement of
any patents in providing items to the Government. 1In
such matters, the remedy of the aggrieved pavty 1A an
action against the Government in the Court of Claims for
damages or adminietrative settlement of claim by the
agency, 1f appropriare. Ultraviclet Purification Systeus,
Inc., B-185176, July 15, 1976, 76-%2 CPD 46; International
Tel & Tel Corp. v. lUnited States, 536 F. 2d 1361 (ct. Cl.
1976). Moreover, the 2wnership ivsue which involves a
dispute betweean Lrivata parties 1is properly before the
courts and is not for consideration under our Tid Proutest

Proceduvres.

Accordingly. this protest 1is denied,

(%1k11s.,

Deputy Comptroller
of the United States
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COMPTROLLER GENENAL, OF THE UNITED STATES /dé A
WABMINGTON, N.C. Nl
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The Honorable Elliott h. Levitas
House of Representatives

Dear Mr. levitas: ?

We
to the
source
to the

By

refer to vYour lettaer of July 8, 1977 In regard
protest of Binghaw Ltd. concerring the sole
award of a contract by the Unitec States Army
United States Armament Corporation.

decipicn of today, copy enclosed we have denied

the protest.

fincerely yours,

gd'iu.
Deputy Comptroller General
of the United Stiies

Enclozure
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COMPTROLLER GENERAL OF THE UNITED STATES /
WASHINGTON, D.C, 20848 4 at

The Honorable Riechard Stone

Uniced States Senator

Suite 200B-2639 North Monroe
Tallahassee, Florida 32303

Dear Senator Stoues

We refer to your interest in regard to the protest
of Bingham Ltd. concerning the soi+ source award of a
contract by the United States Army to the Unired States
Armament Corporation.

By decision of today, copy enclosed we have denied
the protest.

Sincerely yours,

V Fhottea

Deputy Comptroller General
¢f the United Scates

Enclosure
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COMPTROLLER GENENAL OF THE UNITED STATES AL 3
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The Honorable Sam Nunn
United States Senate

-

Dear Senator Nunn: H
"

We refer to your letters of June 22, 1977 and
September 12, 1977 in regard to the protest of
Bingham Ltd. concerning the Bole source award of
a contract by the United S:zates Army to the United
States Armament Corporation.

By decision of today, copy enclosed we have denied
the protest.,

Sincerely yours,

’/f?ghfkt“hw

Deputy Comptroller General
of the United States

Enclosure





